Belarus, Estonia, France, Georgia, Kyrgyzstan, Lithuania, the People's Republic of China, Taiwan, Russia and Ukraine. 2 The reasons for the increase in regulation of the sector include an increase in international franchise activity and the recognition of franchising as a unique business model that demands a particularized regulatory scheme. Currently the forms the laws take are not uniform, despite the promulgation in 2002 of the UNIDROIT Model Franchise Disclosure Law. Many countries have responded to problems in the sector with regulatory measures, but some countries, such as England, Germany and the Netherlands, seem to do well with no sector-specifi c legislation at all. Other countries, such as Sweden, have enacted only minimal regulation. Variation in legislation is to be expected because regulation in each jurisdiction must respond to its own particular circumstances and requirements and because regulation as governance refl ects the global diversity of conceptions about the kind of people and societies we are and aspire to be.
At the same time there is also a compelling argument for harmony in regulation internationally to the extent that it is feasible and practicable. Consistency in private law provides a legal framework of private rights as the foundation for social interaction. An international legal regime facilitates transactions, enhances credit facilities and reduces borrowing costs. 3 In order to maximize the benefi t of such harmonization, regulation should be understood and applied as consistently as is practicable.
This book is an undertaking that has been motivated principally by two factors. The fi rst is a discernible trend globally to regulate the franchise sector. The second is the lack of consensus on what that regulation should look like. 'The increasing infl uence of franchising has . . . been accompanied by an increasingly vigorous debate as to the regulatory environment for franchising.' 4 It is hoped that the global survey and analysis of this aspect of the regulation of the franchise sector provided here will lead to better understanding and harmonization of that regulation.
The book is organized in three parts. The fi rst provides introductory material, an overview of the nature of regulatory theory as well as an overview of the nature of the franchise sector. The second part comprises a survey of the regulation of the sector. The survey of regulatory measures provides an indication of where we are in the progress toward the optimum regulatory program for the sector globally, and an orientation for future plans for regulation. The third part of the book off ers a comparative analysis of the current approaches to regulating in light of the concepts for optimum regulation suggested by current regulatory theory.
This book challenges some of the commonly-held myths about both regulation and franchising; fi rst, with the proposition that franchising in fact does have risks and dangers for its participants, and second, with the proposition that appropriate regulation can help to minimize the damaging eff ects of these risks and so benefi t the health and competitiveness of the sector overall. Rather than reinforcing the belief that franchising is low risk, this book argues that franchising must be understood in terms of its risks. This is the logical starting point for regulatory intervention. Rather than reinforcing the belief that regulation is something to be avoided, this book argues that there are multiple levels at which regulation operates, and that it can and should be properly calibrated in order to provide sophisticated, appropriate regulation at each 'layer' of governance.
RECONCEIVING REGULATION
There is a commonly-held belief that regulation is bad for business, and that the heavy hand of government intervention in peoples' private aff airs should be avoided at all costs. Such a belief may often be justifi ed; but as often it is not. It is said that judgments are alienated expressions of needs, and certainly there are needs that are not being met by regulation. 5 The widespread mistrust of regulation is the result of years of high costs and intangible benefi ts of regulation that have eroded public confi dence in the effi cacy of regulation. In 2001 the US Offi ce of Management and Budget estimated the cost of federal regulations at $380 billion per annum, or about ten percent of the US gross domestic product (GDP) (more than half the output of the US manufacturing sector). 6 Despite the high cost that it is asked to pay for regulation, however, the public does not see its worth. A 2004 report showed that 53 percent of Americans agreed that 'Government regulation of business usually does more harm than good.' 7 Clearly, needs are not being met.
It is true that ineffi cient regulation can erode confi dence, impede growth, and retard needed change. It may limit the expansion of consumer choice, reduce entrepreneurial initiative, and often advantages some unfairly at the expense of others, small business for example. 8 Because many regulatory costs fall disproportionately on small business; if regulation is ineff ective, small business feels it fi rst. 9 There are, however, signifi cant benefi ts to effi cient and eff ective regulation, though they are often harder to quantify than the costs. Appropriate regulation can enhance economic growth and competitiveness, as regulatory regimes support the growth of local economies and global economic development. 10 As the current global fi nancial crisis continues to unfold, there can be no doubt that there are consequences to regulatory inaction. In place of neo-conservative principles of de-regulation and unbounded faith in markets, there is a renewed appreciation of the potential benefi t of eff ective regulation to enhance competitiveness by ensuring eff ective and fair commerce. There is in the public discourse an 'increasing sense of anxiety surrounding deregulation' because market processes cannot be relied upon to adequately serve the public interest. 11 Properly targeted and implemented regulatory measures can reduce costs of unfair practices and failed business, reinvigorate consumer confidence and stimulate investment. An eff ective regulatory scheme can attract foreign investment and facilitate local expansion overseas. Some experts advise businesses to seek out areas with progressive regulation in terms of concern with social problems, and to set internal goals that meet or exceed regulatory standards because this ultimately leads to advantage as other jurisdictions modify their regulations to follow suit. 12 A well-defi ned legal structure is indispensable for the eff ective functioning of any business operation and the lack of comprehensive legislation can lead to greater complexity, ambiguities and uncertainty. Commercial interests in any jurisdiction therefore should seek to promote a measured approach toward achieving eff ective and effi cient regulation in order to enhance competitiveness and the eff ective function of markets and, ultimately, to enhance the quality of life in both economic and social spheres.
Regulation is inevitable. All commerce is underpinned by a legal framework and infrastructure. Not only that, all commerce is regulated privately; specifi cally at the 'layers' of market and contract the parties use various means to control the nature of their interactions. The question then is not whether to regulate, but how to regulate.
The global fi nancial crisis provided a stark reminder that the economic climate and the regulation of business in economies around the globe can and do impact each other signifi cantly. Regulating business in a post-global-fi nancial-crisis world is likely to involve greater emphasis on the prophylactic benefi ts of regulation, as a result of a widespread disillusionment with laissez-faire approaches that allow unscrupulous people to profi t to the detriment of all. There is less tolerance for 'sharp' business practice and a greater recognition that we all pay for fi nancial opportunism, often on a grand scale, and that we need regulation for the benefi ts and competitive advantage that good governance can off er.
However, increasing complexity in markets and higher levels of specialization mean it is harder than ever for regulators to comprehend and respond to risks in the marketplace. During the fi nancial instability in the US prior to World War II Franklin D. Roosevelt was able to shut the banks, to take time to analyse and address the particular problems that had caused the most damage to the economy.
Today, it appears to be impossible to unravel the interconnected web of global trade and fi nance, and the luxury of suffi cient time to fully analyse problems and formulate plans seems to be a relic of a bygone era. Further, there seems less consensus than ever on what the role of government can and should be in market intervention:
Welfare economics supports the concept that failure to satisfy the conditions for perfect competition can justify government intervention in markets . The answers therefore have to be quicker, with greater reliance on insider/ expert knowledge and with awareness of synergies of the ecologies of markets and industries. They must be more self-regulatory, responsive and refl exive, with greater reliance on the expertise and on-the-spot assessments of the participants themselves. The answers also must be global and broad-based in perspective as the new global economy is more interconnected than ever before. The concept of globalization can mean many things; in this book it is used to refer to, 'a process in which the structures of economic markets, technologies, and communication patterns become progressively more international over time'. 14 The growth of international trade, the expansion of transnational enterprise, and increased interactions of fi nancial markets are components of this process which has signifi cant implications for national economies and global change. 15 The Malaysian franchise sector's targeted expansion into Middle Eastern markets illustrates the connections among countries and regions such as Southeast Asia and the Middle East and among industry sectors such as tourism and fast food:
The Malaysians have been particularly successful in the area of introducing new food and fashion brands to the Gulf. Malaysia's current drive, promoting itself as a preferred holiday destination for people from the Gulf, is assisting the drive to export Malaysian brands. Tourists experience the local brands abroad and readily accept them in Saudi when they are introduced. The tourist drive further enhances the concept of brand Malaysia? 16 No single company is driving the expansion of Malaysian franchising in the Gulf region; instead the entire Malaysian franchise sector is the brand in this process of market development and international expansion, facilitated by eff ective regulation. 'The need for countries to cooperate and coordinate their policies is perhaps the key conclusion. . ..' 17 Finally, the answers must also be based on durable human values. Current academic literature refl ects this; it is about 'humanizing the fi rm', recognizing the economic value of trust and integrity in commercial environments. What is needed is regulation of commerce both on a human and a municipal scale that comprehends and responds to global conditions. Just as franchising itself combines local 'touch' with worldwide proportions, regulation must comprehend the multiple layers of commercial interaction and respond to them with careful, balanced measures in order to maximize the productivity of commercial enterprise while minimizing its ineffi ciencies and negative externalities.
THE IMPORTANCE OF FRANCHISING
In the post-World War II period franchising has proved to be a remarkably successful business model, adaptable to many diff erent industries and commercial applications as well as to the sharing of intellectual property for social welfare initiatives. Though franchising is often identifi ed with the 'small end of town', franchising in fact represents big business and small business alike. Today, franchised businesses operate in about twothirds of the approximately 192 countries in the world and make a major economic contribution. McDonald's Corporation has over 31,000 stores in approximately 120 countries, 18 Franchising is also a major sector of many national economies, where its effi cient operation impacts economic, social and political conditions. While reliable measurements of activity in the franchise sector are notoriously diffi cult to obtain, reports from many jurisdictions do suggest its importance. In Canada franchising revenues are estimated at $30 billion, accounting for approximately 10 percent of GDP. In the US about 40 percent of all US retail sales may be attributed to franchise units, franchising is also estimated to account for approximately 10 percent of GDP.
In Peru approximately 70 Peruvian and foreign franchise businesses now operate, generating an estimated 3,250 direct jobs and sales reaching US$375 million. In Belgium the annual sales turnover through these outlets is about €2.4 billion, or about 6 percent of retail trade. The total market for franchising in Finland was estimated at $5.4 billion. German franchising, with sales at about US$2 million, accounts for about 1.6 percent of total national GDP. Annual sales through franchise outlets in the Netherlands accounted for approximately $23 billion worth of sales in 2004. In India franchising accounts for 3 percent of India's total retail; the market is estimated to be €2 billion. In Malaysia, by some estimates franchising contributes over 12 percent of the country's GDP. In Japan more than 1,000 franchisors operate over 198,000 outlets and generate an annual turnover of more than US$142 billion. In Singapore franchising accounts for an estimated A$80 billion (12 percent of the GDP). And the list goes on.
Franchising is not only an important part of the global economy currently, but also it is on the increase worldwide. 21 In Norway there are approximately 250 diff erent franchising systems in operation, an increase of 32 percent since 1998. 22 Sixty of the 107 franchises currently operating in Romania have been established during the last two years. 23 In Egypt continued growth is expected at an annual rate of 10 to 20 percent, 24 while an average annual growth rate of 25 percent is estimated for the region of the Middle East. 25 In New Zealand the sector is expected to continue to grow at up to 20 percent per annum, while in Australia the sector continues to grow domestically, and about 20 percent of its franchisors are looking at expanding overseas. 26 The franchise business model is expanding because of its potential as a versatile and dynamic organizational form. It is a model that has been described by law and economics theorists as 'federated', combining largescale economies of big business with the local 'touch' of local enterprise. 27 The many benefi ts of franchising include its ability to facilitate the effi cient expansion and adoption of good business practices; to rapidly develop intellectual property both domestically and internationally; to promote the growth of small business; and to provide a vehicle for investment as well as for training of fl edgling entrepreneurs in both mature and developing economies. Franchising combines the advantages of small-and large-scale enterprise; it is personal and accessible, while at the same time it achieves important economies of scale and international brand recognition.
This book is focused on the regulation of the franchising sector, especially on franchise-specifi c legislation. Because legislation by governments only comes into play when there are problems that need to be addressed, by its very nature this book is about problems in the franchising sector. This is not meant in any way to detract from the successful organizational form that franchising represents. Franchising continues to grow, continues as a successful business form, and that is exactly why the regulation of this sector is important and should comply with best practice, representing the highest examples of integrity and expertise in regulating.
THE REGULATION OF FRANCHISING IN THE NEW GLOBAL ECONOMY
The book is arranged in two parts. The fi rst part deals with both regulation and franchising in conceptual and practical terms. Chapter 1 establishes the regulatory context for the survey of the regulation of franchising, which is based on a 'new learning' on regulation, with a focus on three concepts. The fi rst is the importance of self-regulatory tools and strategies. The via free access second is that regulation as governance happens at multiple 'layers', all of which must be considered in any regulatory program. The third concept is that regulation should follow a process that encompasses reliable information and the input of all stakeholders through democratic, participative process. These concepts serve as the underlying framework for theoretical approach to regulation in the book. The fi rst part of the book continues with the thread of the 'new learning' as it outlines in Chapters 2 and 3 the governance of franchising at private 'layers' of market and contract, and its implications with respect to the franchise relationship. The phrase 'the franchise relationship' refers to the relationship between franchisor and a franchisee. Legislation directed towards that interaction is described as 'franchise-specifi c legislation'. As the Explanatory Report for the UNIDROIT Model Law points out, one of the characteristics of franchising is that a number of areas of law are involved, many of which are already regulated. It is therefore, 'diffi cult to justify adopting a discipline specifi cally for franchising in relation to, for example, contract law, choice of law and jurisdiction, or intellectual and industrial property law'. 28 A comparison of the legislation regarding all these aspects of franchising, though signifi cant, lies outside the scope of this study.
Chapter 2 describes the fundamentals of the interaction between franchisor and franchisee at the level of the market. Some of the problems that arise frequently in the course of the franchise relationship are outlined, with the caveat that this material is presented only to provide an understanding of the issues for the purposes of this book. It is in no way intended as a substitute for participation in regulatory process in any given jurisdiction. The main issues that are raised for this purpose are the importance of uniformity, the corollary of which is franchisor control, and lack of reliable information about the sector and about franchise systems, which leads to asymmetries of information and acts as a substrate for the promulgation of myths.
Chapter 3 proceeds from the premise that best practice in regulatory process requires a comprehensive understanding of the context of regulation. Because the context of regulating franchise relationships is contract, 29 an accurate understanding of the nature of the contractual agreement is critical to understanding the relationship. Chapter 3 explains the full implications of the fact that franchise agreements 'are long-term, standard-form contracts', 30 fi rst in theory and second through an examination of contract terms in franchise agreements as they represent the competing interests of franchisors and franchisees.
Though its benefi ts are well-documented, franchising does have risks for both parties, but the risks are easier for franchisors to address through careful drafting of contract terms than they are for franchisees. In fact, franchisors often shift their business and fi nancial risks to franchisees. The contextual framework for understanding the regulation of franchising provided in the fi rst part of the book suggests that franchising carries risks that are reinforced by the parties' private self-regulation through their market and contractual interactions. Therefore, the market ineffi ciencies and social welfare problems that may result do warrant public intervention.
The second part of the book provides a global survey and analysis of how the sector is currently regulated through statutory regulation, franchise-specifi c legislation. Chapter 4 outlines the articulated purposes of sector-specifi c legislation where it is available. It also surveys the scope of the legislation according to the various defi nitions used for franchising in the legislation.
Chapter 5 provides a general country-by-country overview of legislation globally. For each jurisdiction that regulates the sector some general statistical information about population and economic productivity are included to provide a context for the survey information about the regulatory climate. The survey gives information about disclosure; registration; other pre-sales measures; measures targeted towards performance of the agreement; dispute resolution; good faith where applicable; and in some cases administration and enforcement.
The survey in Chapter 5 of this legislation provides the material for an analysis of trends in the statutory regulation of franchising. Chapter 6 begins the book's analysis and discussion of franchise-specifi c regulation, identifying the common themes and trends. Chapter 7 summarizes the tools and approaches used in franchise-specifi c regulation with respect to regulation through disclosure, registration, and other pre-sales measures such as cooling-off and standards and qualifi cations. Chapter 8 deals with legislation directed toward the conduct of and exit from the franchise relationship, in other words performance-oriented legislation, including mandatory content; prescribed procedures for dispute resolution, transfer and termination; and also a requirement of good faith. Chapter 9 concludes with some discussion of directions for the reconception of regulation at all 'layers' of governance.
This book surveys franchise-specifi c regulation globally; it is not a comprehensive manual or analysis of regulation of the franchising sector in any given jurisdiction. Rather, it surveys legislation from a broad perspective in order to identify patterns and trends and so to serve as a starting point for understanding the regulation of franchising as well as other commercial regulation, taking into account the context of the relationship, the nature of the contract, and the nature of the commercial interaction. Rather than a practice-oriented resource, this book identifi es patterns in statutory intervention in the sector and provides a conceptual analysis of the regulation of the franchise sector globally. Such information can lead to better analysis of how such tools work, to what extent they are eff ective and in what combinations they may best be applied to achieve agreed regulatory objectives.
While it has not been within the scope of this book to survey case law in each jurisdiction, this is an important area for further study as each jurisdiction, region and/or legal tradition will have a history of case law and landmark cases, such as Scheck in the US or the Pronuptia case in Europe, that have implications for the legal landscape and the regulation of the sector in these jurisdictions. 31 It is also beyond the scope of this volume to survey business practices at the level of the market or contractual interaction. Obviously these aspects are also crucially important in assessing the regulatory regime in any given jurisdiction. The material presented here is, therefore, only one piece of a much larger picture.
Ideally, perhaps in the ten-volume revised version of this book, this assessment will encompass, inter alia, analysis of market usage and practice and contractual conventions in drafting and interpretation in each jurisdiction, with special attention to implied terms such as good faith. Such research would also examine various other factors infl uencing the regulatory environment such as the level of economic development; capitalist versus communist traditions; political and social factors; and cultural attitudes to business, themselves a product of religion, politics and economics.
It is also beyond the scope of this book to assess the eff ectiveness of regulation in achieving its ends in any given sector, or to determine whether regulation of the franchising sector in any given jurisdiction comports with what is suggested as best regulatory practice, in terms of getting the best information, identifying the harms and selecting the best tools and strategies to address them; whether the process fully engages all the stakeholders; whether there is transparency and legitimacy. In practice every jurisdiction must engage in a process of gathering information about the conditions specifi c to it, to consult with stakeholders, to identify the specifi c risks and to address them.
What this book does aim to provide is a contextualized comparison of current practice in addressing the problems in franchising against the range of possible tools that are in theory available. The impetus for this survey of current regulatory regimes for the franchising sector globally grew out of research into the operation of the Australian franchise sector, where, after 30 years of experimentation with the regulation of the franchise sector, there is still no consensus about the eff ectiveness of the regulatory program for franchising. Four government inquiries into the regulation of the franchise sector in the past three years suggests that Australia has not yet achieved the best regulatory regime for its own particular requirements. There is even less reason to believe that it should be exported to other jurisdictions with their own particular circumstances, political, economic and social conditions and varying objectives. The question that this research sets out to answer is whether there is an ideal formulation for the regulation of the franchising sector, and if so, to identify the essential characteristics of that formulation.
For those who seek to understand them, the worlds of regulation and franchising may be both the stuff of myths. Perhaps the possibility of achieving a successful regulatory program tailored to the franchising sector is a myth in itself. But even if delivering balance and equity to franchising is a fairy tale, there are nevertheless lessons to be learned from fairy tales; and the quest for a grail, however futile, often brings out what is beautiful and worthwhile in the human spirit.
